
FEDERAL ELECTION COMMISSION
WASMINC.ION. l)( JU4M

Joseph E. Kolick, Jr.
Dickstein Shapiro LLP
1825 I Street, Northwest
Washington, DC 20006-5403

DEC 1 5 2008

RE: MUR 5664
International Union of Painters and

Allied Trades District Council 53

Dear Mr. Kolick:

On September 27, 2006, your client, the International Union of Painters and Allied
Trades District Council 53 ("District Council 53"), was notified that the Federal Election
Commission found reason to believe that it violated 2 U.S.C. § 441b(a). After considering the
circumstances of the matter, the Commission determined on November 18, 2008, to take no
further action as to District Council 53, and closed the file in this matter. The General Counsel's
Report #2, which explains the Commission's decision is enclosed for your information.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003).

If you have any questions, please contact me at (202) 694-1650.

Sincerely,

J. Cameron Thurber
Attorney

Enclosure
General Counsel's Report #2
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1 BEFORE THE FEDERAL ELECTION COMMISSION
2
3 In the Matter of )
4 )
5 International Union of Painters and Allied Trades ) MUR5664
6 District Council 53 )
7 Clarence E. Mitchell, Sr. )
8
9 GENERAL COUNSEL'S REPORT #2

10 I.

11 Take no further action as to the International Union of Painters and Allied Trades

12 ('TUP AT") District Council S3 and Clarence E. Mitchell, Sr., and close the file.

13 II. BACKGROUND j
j

14 Based on a complaint filed by a former long-time ernployee, the Q)mmission previously

1 5 found reason to believe that IUPAT District S3 and its Business Manager/Financial Secretary,

16 Clarence E. Mitchell, Sr., violated the Act by requiring District S3 employees to conduct political

17 activities during paid working hours and on nights and weekends. The complainant also alleged he

18 suffered retaliation for filing his complaint wim the Commission and resigned as a result

19 At the time of the reason to bcUeve findings, the Con^

20 eleven sworn affidavits filed in response to the complaint, two fiom District 53 's Business j

21 Manager and Assistant Business Manager, and nine others from subordinate employees

22 reporting to these managers, that all disputed complainant's allegations. While the number

23 of those affidavits cast doubt on complainant's allegations, the very nature of those

24 allegations -coercion by top msiiagen- and to

25 produced by either those same managers or employees who reported directly to them,

26 warranted an investigation. This was particularly so where the complainant had also

27 alleged reprisals by his employer for filing his complaint with the Commission.
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1 After an investigation, we have detennined that there is insufficient evidence to

2 warrant continuing the investigation or recommending my farther action as to

3 Respondents. Therefore, we recommend thai to

4 close the case as to all Respondents.

5 HI. FACTUAL SUMMARY

6 Complainant Gerald McMillian alleged that District S3 made, and its business

7 manager, Clarence E. Mitchell, Sr., consented to the making o£ prohibited in-kind

8 contributions from a labor organization to to

9 According to McMillian, Mitchell instructed District S3 employees to participate in

10 activities in support of Kerry/Edwards or in opposition to Bush/Cheney, including

11 f%tuiipg pnlitirral rallî  engaging in pMftincfr uiallra fn rugî fr wifrirq

12 support of Kerry/Edwards, and putting up campaign signs. McMillian also alleged that

1 3 once he told Mitchell that he planned to file a complaint with the Commission, he was

14 charged with and sanctioned for misconduct by the District, removed from an official

1 S position, received threats, and eventually felt forced to resign his employment.

16 Li response to the complaint, District S3 submitted affidavits from eleven District

17 employees, including Mitchell, which specifically contradicted McMiUian's allegations.

18 The affidavits state that while employees of District S3 took part in political activities, and

19 some affiants received information about 'hipcoining pou'tical events,** they understood

20 that any participation was voluntary and to be done on personal time with their own

21 vehicles. Several of the affidavits flatly assert that McMiltim's allegations are ''false.1'

22

23
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1 ffl. RESULTS OF INVESTIGATION

2 At the time of the events in question, District 53 was a state-level subdivision of

3 IUPAT.1 District 53 was further subdivided into a number of local unions, each of which

4 elected or had appointed one member every three yean to be the local union's business

5 representative to wo* full-time at District headquarters as a paid District employee. The

6 ™* h"ff«"*ff« rpprwntptw"* in 7nOA| who rrnnpnM the gmiip that cfwiplainant alleged

7 were directed to participate in political activity, all reported to Mitchell through the

8 assistant business manager, Richard Hackney.

9 The investigation was hampered both by the lack of documentation and by

10 conflicting and possibly unreliable witness statements. The Commission issued a

11 document subpoena to District 53; we hoped to use the subpoenaed documents to

12 determine whether and when union employees engaged in political activity. However,

13 while District 53 claims it produced all relevant records still in its possession, its

14 production failed to include a comprehensive set of personnel, work, and time records

15 called for by the subpoena,2 Moreover, we were told by several witnesses during the

16 investigation that although each of the business representatives were paid for 40 hours, and

17 were generally expected to be in the District 53 office during certain **core hours,w they

18 routinely worked over 40 hours, were often on the road, and were expected to be Mon call"

1 White cnconyajsmgaU of West Virginia, Distr^
Virginia ud Kentucky. Since the complainant's resignation in 2005, his fonnerloctddnpterwis merged
into •DoncT locu.

lubpoeu to District 53 do^^
for'̂ envloyBef ofDutrictComcil53.n However, while

District 53 produced coovbiiutt
for other employees. TheaoryexplrattaDistrkt53|«vefbrtolickofen
specifically retained McMiffian's records because of fecooplutt lie filed wift the Omm
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4 BetideiMcMillian, Hart, Stnifie and Hii£faBnalio left
Hart claimud he wai impraporiy timiiinilBd, his accmed District S3 inaniijemeiitof togtog Ida signature on

iBpnMntativu Jcny Humnut and Quy Strape, bodi of whom abrapdy 10ft District S3 to go woik for mBlter
"""wilt of Inudingr District S3*i membonb^i fiv no oner nf"ni11
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1 at all times, including nig)it8 and weekends. This loose description of regular working
i

2 hours, unaccompanied by verifiable documentation, made it difficult to pin down when and !
i

3 if employees participated in political activities during paid union time, or if they later made i

4 up such time, as acme claimed they had. During the investigation, witnesses attributed the ;

5 dearth of documents to informality in <x>ndiK^irig internal biisiness, lack of document

6 retention policies and poor recordkeepmg; Mitchell denied, and we could not otherwise

7 confirm, an allegation that he had destroyed some records prior to his retirement in 2006.

8 Asaresultofmelarkofdociimentarycvideric^wehadtorelyheavilyon

9 interviews and depositions. Of the nine biisiness representatives m20(M, we interviewed

10 six—the complainant, Ted Hart, Mike Pcnmngton, Dan Rowland, Gary Strope and Jerry I
!

11 Huflman—and deposed one, Denver Abicht We also interviewed former apprenticeship

12 instructor Homer Williamson, and we deposed fonner business manager Mitchell; Richard

13 Hackney, the current business manager who was assistant business manager in 2004; Billy

14 Ray Bradley, Director of Civic Participation for the 2004 general election; and Daniel

15 Poling, Political Director for District 53 in 2004. However, it was difficult to evaluate the

16 veracity, (jredibiUty and reliahih'ty of thc^
i

17 stories, accusations and denials, alleged threats and recriminations,3 and possible biases.4

18 One individual, Ted Hart, who began cooperating wim us after he lost his job, j*e footnote
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1 4^ recanted several paragraphs of his affidavit that was submitted with the response, and

2 stated in a subsequent affidavit that Mitcbdl bad presiured him to sign the first affidavit

3 that denied complainant's allegations. Our investigation, however, raised questions as to

4 the reliability of Hart's revised testimony, and we were not able to corroborate this

5 accusation.

6 Wim tm^ background, we set forth below me results of our mvestigatioa

7 A. In-kind Contrflmtions

8 We could not establish that District S3 made in-kind contributions to the

9 Kerry/Edwards campaign as a result of inanagendirectim^ employees to engage in political

10 activities either during paid union time or on their personal time. Although some

11 employees told us mat they participated in political activities on paid union time, and did

12 not make up the time, which would constitute an impermissible in-kind contribution, this

13 conduct purportedly was contrary to union poticy, and we could rot establish thai their

14 supervisors were aware of the failures to adhere to the policy.

15 The supervisors, Mitchell and Hackney, testified mat they never directed any

16 District S3 employee to participate in political activities, and the employees we deposed

17 confirmed mat they were never expressly ordered or directed to participate in such

18 activities either on or off union time. Implying that mere was implicit pressure, McMillian,

19 me complainant, claimed that employees would "catch flak" if they did not participate hi

5 Accoidmg to Hsit, on theory he signed the slto
Hufliniii, Stiope md Hackney wcic n s, conference room it the ofiLies of Distnct S3 • counifl, md Mitchell
•aid "Any District 53 member who does not sign Oil afBdtvitwiU not be a District Couzicil employee

W." If* Hi H*O«*tMTftt M^»*f I1 *^fr* "***"
hnniMlff> it Penimglon aid Rolsnd likewise d

™<i"^§/> Men clumed he had hend someoiiiisj Bbont it flmwvBod. Distnct S3 siiuiiiiHed nvoices Bonn its
counsel coittunuigbiDabte how m^^
suiiouoding the sjgning of tbc iffidivitB md the illcsjed i
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1 political activities, and business repiesentativeStaope told us t^

2 out of town on assignment or given extra woik for failure to participate. However,

3 Mitchell, Hackney and Poling each testified they had never retaliated or threatened

4 retaliation against employees for not participating in political activities. Business

5 representative Abicht testified he had no knowledge of actual or threatened retaliation. He

6 described one Distance in which he declined to attend a rally, and testified that he suffered

7 no repercussions. Although some employees felt there was a tacit understanding thxt

8 political participation was part of the job or that they had to participate in certain events

9 even though they did not want to, there was uisuffidcnt evidence to estabUsh that

10 employees were directed to do so or suffered job reprisals if they failed to do so.

11 Volunteers may only participate in public political activities during paid working

12 hours if they compensate their employer for that time; otherwise, such participation

13 constitutes an in-kind contribution of personal services. 11 C.F.R. § 100.S4(a). Mitchell

14 testified that he did not allow his employees to participate in political activities on District

15 53 time unless they compensated the union by making the time up. However,inthe

16 instance of the one rally during 2004 that a substantial number of employees attended

17 during working hours, Mitchell apparently did not strictly enforce this policy.

18 That rally, in support of Kerry/Edwards, occurred in Beckley, West Virginia, on

19 July 9,2004. In an affidavit, Williamson stated that he attended this rally during normal

20 workinghours but was never required to, and never did, make up the time. He further

21 averred that eight to ten other employees attended, and to his knowledge no one else had to

22 f^Vff up *fatf time, either, m his interview, Huffinan stated he attended the Beckley rally,

23 and that he did not make up the time. Strope also said in his interview that he attended the
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1 rally and did not think he made up the time. However, Mitchell, Hackney, Poling, Abicht

2 and Rowland stated that they made up the time they spent at me rally by working extra

3 hours or taking leave. Abicht testified, 1 know I personally asked for a personal day off

4 that day. I can't tell you about the rest of them, but I would say they probably all did too

5 because we pretty much knew our rights and wrongs."6 Aa noted previously, we did not

6 receive documentation that might have verified who did or did not make up the time spent

7 at the Beckley rally. Hackney testified he did not fbltow up with employees who attended

8 the rally but stated "they were supposed to have gone back to work" and make up the time,

9 and Mitchell testified he would "not approve" of an employee not making up any work

10 time spent on political activities.

11 In his affidavit, Williamson also stated that he attended one other rally during

12 working hours mHuntington^ He further

13 stated he found out about the rally on his own and went by himself and that McMillian and

14 Pennington were also hi attendance. He said he was mere for about three hours and was

15 not required to make up the time. Hart also told us mat he went to one other rally during

16 work hours and Strope stated that he had attended other political activities during work

17 hours, but did not, and was never told to, make up the time.7

* McMillian filed an unfair labor chaigewhlite
ieptcacutative, whom we did not apeak to, submitted an affidavit to me NLJtB mat District S3 provided to us.
In the affidavit, Byrd anted, Tlie attendance at laUieiwudooe during woddng boon and I wu
and paid by me Union. I waa not required to take penonal or vacation time on mese occaaions. However, I
worked evenings and weekenda to make up for the time I spent at me rallies during working time."

7 Some enn)byeesBls4ed may alaop
IB nlDOGsmTB flBOvrt Of fllMG CUDOs) ^POaTB DCKlOsTDitML M OD^ODty VOtUDDDOKS* 81 MBB CODPflQWDGS BCDGaTsuiy flsUQ ulB9C
sctivities were done at night, on weekenda or that the time was made op.
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1 Hut abo told us he went on several precinct walks (walks where union members go

2 door-to-door to union housefaolda to register voters and discuai candidates and issues) with

3 Abicht during wockmghoun without having to make up the time. In his deposition,

4 however, Abicht denied mat was the cue. According to Abicht, he only went on one

5 precinct walk during woik hours, he was accompajiied by Political Director Dan Pohng.

6 and he made up the time." * In the absence of District 53 records, we could not verify

7 dther version of events.

8 McMillian also alleged that District 53 employees were "required to do precinct

9 walks during the evenings and weekends." Several employees stated that they voluntarily

10 participated in such walks, during which they handed out to union households voter guides

11 supplied by the AFL-CIO (of which IUPAT was a member) mat listed the candidates'

12 stands on the issues, which constituted legal behavior under the Act. Abicht testified that

13 he did not feel, or know of other District 53 employees who felt, that they had to engage in

Hart also alleged that duriiig his precmct watts wnhAM^
ImitffliffMt, whfrh •'imH^f prnnJufflT^ md ftr irthrr mffirihri trf the puMr.

beyond toe restricted class, winch would not Abicht, ho wever, testified thrt on my precinct wrila he took,
fc> . tw -̂n»i»« I

leave. Hart abo said that on ooepnticuliT walk in Toronto, Ohio, on o^
^^M • •• •^^^^••M J *^ -- ̂ mm^^ BA^M^^MA^^M ^%^M^AM^ »1̂ » Jlaa. ^AliMkk^ll tfM&l^l kj«HB Atfk l^ka* AM^^B fc^a»»» ̂ ^^ jL^ ^t^^J-was Bccompanuii ny \A\IK nmcn^inon I/DBGIDT oiaowy, rancnui nm onn no iiii cvoy IMHIST on me DIOCK
even if only one union member lived on the street" Hut provided aTocal Union No. 438 BA/s Report"
wbkh staled that on September 27, 2004, "Myself; Hack and Ray were assigned Toronto and I got Ae hard
job (chaofliBur). ft wool well and we had a good tnne. Bndley, however, tettiflen he only went to unon
households on Hut trip and the BA. Report and Hackney's testmionycoofh^ with Hart's aflBdavit
concerning c»n^ facts surroiind^flie trip to the area. In Mi deposition, Mitchcfl denied telling Hart that

Ffavdly, Hut claimed that Political Director Poling assigned
lianas part of his job duties to a poIhngVx*tmm We
could fluid no conoboianng Siiuitiiiitioii regainnig uni claiin,' and Poling iBilifind he could not recall anything
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1 these activities as part of their jobs, and diat neither Mitchell nor Hackney ever ordered

2 inyone to do a precinct walk.9

3 McMillian further claimed he spent approximately 4<60 hours on the clock1* putting

4 up signs that said "IUPAT for Kerry" on public rights-of-way. Han also stated he spent a

5 few paid working hours over two to three days placing IUPAT signs advocating

6 Kerry/Edwards on public roadways at Hackney's direction, and was sometimes joined by

7 Abicht; he said Abicht'toght be the OBlycrowiu^

8 However, in their depositions, Abicht denied the allegation and Hackney denied telUng

9 Hut to put up any signs. Abicht, Rowland and Hufl&nan stated that they only put up signs

10 as volunteers during nights and weekends. Mitchell testified that if McMillian and Hart put

11 up signs during work hours, it may have been done on their own initiative.10

12

9 McMfflianauw alleged that me District S3 n»fc
vehicles to provide transportation to political activities. Our investigation revealed thai while employees
occasionally used union vehicles to travel to political activm^m which they participated, mey often
transacted union business while on die read and were allowed to use Ac vehicles for limited personal use so
long as they paid any taxes lor such use at the end of the year. It wouU be difficult, if nrt impossible, to
separate out work-related tiavd casts rrom niw
separated, tte travel costs for political activities would likely be very low.

10 In his complahit, McMiffian claimed u^enytoyees were told never to h^particqiation in political
activitiei on then* weekly work lepuils, or else the lepoils would be rejected, and **>**i*ii<* to cbaractenBe then
as "educating our membership.'* However, to show flat wotk repcftsmniitioiiing political activuy were not
wUMBfaawl •^•arfsfwvft *S^ flJMw*awitfts9ja4 wvftwa iwsi fjanjsnaiMwajSian Aaana* tvf nN aToTiiKlBlSMl̂ ai âaiMIBVIw wMsMMwai wiBrfws7UMaj*MtA IMSI

participation hi political activitiei} as noted n footnote 2, we did not receive a toll set of the otter buaineai
iepresentatives* work reports. Moreover, MncheH sad all the otter dq)onents testified that Mitchell never
told anyone not to put political activity on work leports, or n^Oeir work reports woiild be rejected if they
mentioned political activity or did not uae ̂ educating membersmp BA hen of pohncal activity. Mitchell,
Hackney and Abicht testified mat me tenn "educating membenhip," to the exte^
to apply to activity where tte employed woe educating/ otter iiiihwi inrmncii about tte canflidates and the
nvuea, ratter ttan to hide political activity. Additionally, some business lepcesentatives told us ttat they

ibnn created by PolMcalDiiector Dan Pohng. Thaae reports consirted of nnvepngea-two pagni to dVta^
with numbered spaces for fiOmg in bom volunteer and

f̂ '̂VH1** oMMf Hiati vniar nagt



MUR5664
Genoa! Counsel's Report 12

1 R Alleged Retallition for FlUBg a Commiirioi Complaint

2 McMillian alleged that he was twice brought up on union "charges,** resulting in

3 two "trials" and subsequent sanctions, fig violating union rules and essentially pressured to

4 resign as a resuft of his filing of the complato He stated he resigned after

5 being removed as a trustee from the Health and Welftre Committee and being told he

6 would have to travel out-of-town on a business trip that he felt was a "trap" since he would

7 be travelling with other employees who had threatened to "whip my Ass [sic]'* and "kick

8 my Ass [sic]." Supplemental Complaint at 2.

9 We took McMillian* s allegation seriously but did not find sufficient evidence to

10 show mat he suffered retaliation as a result of filing his complaint wim the Commission.

11 Rather, the information we obtained indicated that the union charges brought against

12 McMillian were related to his alleged offensive and violent conduct at a union conference

13 while intoxicated, creating dissention during a union meeting and for violating rules

14 regarding accepting a job over other union members on a hiring list. While it is difficult to

15 discern motive and pretext, it appears that there were grounds unrelated to McMillian's

16 filing of the complaint that explain the disciplinary action taken as to him. Concerning the

17 out-of-town assignment that was allegedly "a trap," and that prompted McMillian's

18 resignation, Mitchell testified he was sending McMillian because he was the "most

19 qualified" and "most applicable" person to do the job of organizing in that location, and

20 that "[everybody took their turn oigaiiizmgmdifiermt areas."

21 McMillian made similar diarges about reprisals and forced resignation m a state

22 unemployment action and in an NLRB complaint. District 53 provided a report by the state

23 flimmplnytngnt ernnmimriftn denying MrMillian unemployment benefit* hacamm lia "1«ft

10
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1 work voluntarily without good cause involving fault on the part of the employer." We

2 spokewitharqwesentativeoftheNIJUiwtatoldust

3 basis for proceeding with McMillian's complaint

4 C. Conchukm

5 In sum, we concluded that there were likely violations of the Act consisting mainly

6 of individuals failing to make up limited ainounts of time they spent on political activities

7 during union time, purportedly in contravention of the union's policy that such time faqj to

8 be made up. We did not uncover reliable evidence that these violations were systematic or

9 that District 53 supervisors directed or required employees to engage in political activity

10 either on or off union time, or retaliated or threatened retaliation if employees declined to

11 engage in such activities. Not only did the violations appear to be relatively limited, we

12 could not prove that District 53 managememknewofthem,andwedonotbeh'evethat

13 additional investigation would materially change the situation. Therefore, it appears that it

14 would not be a good use of Commission resources to proceed further as to any of the

15 Respondents.11 As to complainant's claim that he was retaliated against by District 53 for

16 filing his complaint with the Commission, while we cannot foreclose the possibility of

17 animosity toward McMillian for this action, ntither can we prove that it caused District 53

18 to sanction him or led to his resignation.

11 Nev dKCoiKlittioflofowiiivettiption,H
prewired in 2007 to contribute to the *X3Minnan>s Club," which is a dfJiaHited level of contributions made
tolUPATiPAC. HumiM stated that Hickney once Mid, ^
be working here." In early 2007, Huffman said he wu told by Poling to pcenureStrope and another District
y? rmplffypf *ttot •"ifrini f 7*» t*?******** *n *~ rh»^tn^.«. rhA stzope claimed he contributed in
Fcbroacy2007 because Hnfflnimwiniedhimbfiwouldg^ In their depositioiift, both
Poh^ and Haclojey deny these allegations. Ahh<«gh this is a terk>usac<»satioo, it is entroly unrelated

11
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1 Accordingly, we recommend that the Commissian take no further action and close

2 the file as to the International Unicm of Painten and Allied Trade«Distri

3 Clarence E. Mitchell, Sr.

4 v.

5 1. Take no further action as to the LUemational Union of Painters and Allied
6 Trades District Council S3 and Clarence E. Mitchell, Sr.;
7
8 2. Close the file; and
9

10 3. Approve the appropriate letters.
11
12
13 Thomasenia P. Duncan
14 General Counsel
15

BY:

19 Date Mark D. Shonkwiler
20 Acting Deputy Associate General
2 1 Counsel For Enforcement
22
23

24
25
26 ^usafiL LebeaiuT
27 Assistant General Counsel
28
29
30
31
32 **^ J. Cameron Thurber
33 Attorney

12


